Two major pieces of employment discrimination legislation were passed in the early 1990s: the 1991 Civil Rights Act and Americans with Disabilities Act. Using some simple regression models, we examine the effects of this legislation on the volume, content and outcomes of employment discrimination cases filed in federal courts. We find, first, that the volume of discrimination cases nearly doubled between 1992 and 1997, in contrast to a 10 percent decline during the previous 8 years, and despite a sharply falling unemployment rate that-in the past-would have substantially reduced the amount of litigation. We also observe a significant shift in the composition of suits filed, with race and age discrimination cases declining substantially as a share of the total and sex and disability discrimination cases increasing. We tie these developments, as well as changes in the relationship between plaintiff win rates and the business cycle, to changes in the law that diminish the importance of back-pay damages. We conclude by tentatively suggesting how the meaning of and protection afforded by employment discrimination law has changed over the past 35 years.
I. Introduction
At least in the national discourse, these seem to be relatively quiet times for employment discrimination law. While specialists in the field recognize that there are always cutting-edge developments in particular areas-the law governing disabled workers is one current example-the field as a whole is not subject to the same kind of extended national scrutiny and debate as it was when Congress was considering the 1990 and 1991 Civil Rights Acts, or during the Clarence Thomas hearings.
Despite this lack of attention, however, we suggest that employment discrimination law has undergone some dramatic yet largely unrecognized changes since the start of the last decade, changes that are substantial enough to amount to a revolution, albeit a quiet one. For one thing, the number of employment discrimination suits filed in federal district courts doubled between 1992 and 1997. (Litigation volume reached a peak of more than 20,000 suits per year in 1995, and then fell by some 21 percent by 1997.) During the previous 8 years, by contrast, the volume of litigation had actually declined by some 10 percent.
Moreover, the explosive rise in the volume of litigation during the 1990s occurred against a backdrop of unparalleled economic prosperity and falling unemployment rates. This is significant because-as we demonstrated in a series of articles in the early 1990s-there has traditionally been a strong negative relationship between the volume of employment discrimination suits and prosperity the labor market (Donohue & Siegelman, 1991; Siegelman & Donohue, 1991; Donohue & Siegelman, 1993; Siegelman & Donohue, 1995) . Indeed, as we show below, what was once a robust relationship between the volume of employment discrimination litigation and the unemployment rate has completely broken down during the last 10 years. This suggests that more than a mere quantitative change has occurred: we don't just have a lot more suits being filed than 10 years ago, we seem to have an entirely different relationship between the volume of litigation and the rest of the economy.
Figure 1 provides compelling graphical evidence of this structural change. In the top half, it plots the number of employment discrimination suits filed in federal district courts during each calendar quarter from 1969 through 1997 (the circles), along with the predicted number of suits based on a simple model that utilizes only the lagged unemployment rate and a time trend as explanatory variables (the solid line). As can be seen, the model fits the actual data remarkably well during the period before the third quarter of 1991. At that point, however, the model appears to break down completely: while the sample regression model (estimated prior to 1992) would have predicted that the volume of litigation should have declined modestly as the unemployment rate fell (see bottom panel, which plots the de-trended unemployment rate), the actual number of suits skyrocketed over the next 5 years-more than doubling during this period despite a steady downward trend in the unemployment rate.
In addition to changes in the number of suits filed, it would be helpful to identify changes in the composition of litigation since 1991. Unfortunately, the case-filing data do not allow a direct identification of the type (race, sex) or basis (hiring, firing, harassment) being alleged.
Information on charges of discrimination filed with the EEOC can be used as a rough supplement to the data on filed cases, however, and these data reveal a pattern that is roughly consistent with the importance of the 1991 Civil Rights Act as a source of the increased caseload.
Together, these structural changes cry out for an explanation. It would indeed be surprising if the underlying acts of discrimination rose 2.5-fold between 1992 and 1996. Has something about the evolution of the law during this period made it more attractive for plaintiffs to bring certain kinds of suits that they would formerly not have chosen to file? Has it been the expansion of possible causes of action that has generated the increased caseload? Or perhaps an extra-legal story involving increased mobilization of potential plaintiffs lies behind the rise in litigation. In addition, the kinds of structural changes we document below raise significant questions about who employment discrimination law actually protects, from what kinds of discrimination, and how well.
In the rest of this paper, we attempt a preliminary assessment of the state of employment discrimination law in the 1990s, focusing not on the evolution of doctrine, but on the evolution of the law "in action"-on how people now use the law that is available to them. Section I begins by briefly sketching in the rules of employment discrimination law before 1990, stressing in particular the rules for calculating damages in discrimination suits. Our earlier work demonstrated that damages have traditionally played a vital role not only in determining the number of suits filed, but also the rate at which suits go to trial and the rate of plaintiff victories.
Congress substantially changed the rules for calculating damages during the early 1990s, at least for some classes of suits, and a new basis for liability-disability discrimination-was added to the body of employment discrimination law. After describing these changes, we go on to evaluate their effects in Section II. We look at three different kinds of evidence: changes in the composition of the federal employment discrimination caseload after 1992; changes in the relationship between the business cycle (unemployment rate) and the volume and outcomes of employment discrimination litigation; and changes in the size distribution of awards to prevailing plaintiffs. Almost all of this evidence is consistent with our argument about the importance of the 1991 Civil Rights Act and the ADA, but there are qualifications and uncertainties that are unresolvable with the existing data. In the final section, we offer some speculations about the future of employment discrimination law.
II. Structural Changes in the 1990s
A. The Importance of Back Pay Before 1991
In a series of papers written in the late 1980s, we developed what then appeared to be a coherent economic account of the forces driving several aspects of employment discrimination litigation. This section briefly summarizes the theoretical and empirical insights that emerged from these papers as they applied to the world of employment discrimination litigation before the passage of the 1991 Civil Rights Act and the Americans With Disabilities Act.
Briefly put, the key to understanding a plaintiff's behavior in deciding whether or not to bring an employment discrimination claim in the first place-and, once the claim is filed whether or not to settle-is the way that damages are calculated.
Before 1992, damages in employment discrimination suits were largely limited to back pay.
The basic pre-Civil Rights Act of 1991 rule was that "Title VII provides only equitable remedies; damages other than back pay are not recoverable." (Cox, 1987, p. 5-17; DeGrace v. Rumsfeld, Harrington v. Vandalia-Butler Bd. of Educ, Pearson v. W. Elec. Co.) Reinstatement, promotion, and changes in employment practices have also been available as remedies, but our data suggest that plaintiffs ask for and secure them through settlement or judgment far less frequently than they receive monetary settlements or awards (Donohue & Siegelman, 1991) .
The Age Discrimination in Employment Act (ADEA) offers a limited version of punitive damages: conditional on a proof of willful violation of the statute, double recovery of actual damages is available. (Cox, 1987, p. 23-14; Fortino v. Quasar Co.) . Punitive and compensatory damages as such, however, were not available under the ADEA (Cox, 1987, p. 23-16) . Suits under the Reconstruction Era Civil Rights Act, §1981, do allow for punitive damages in addition to back pay, but cover only discrimination on the basis of race.
Consider someone who lost her job because of a discriminatory firing, and was then unemployed for twelve weeks. Assume that she was initially making $500 per week, and that her new job pays the same salary as her old one. Her back pay damages simply are the difference between what she would have earned but for discrimination (12 weeks at $500/week = $6,000) and her actual earnings (in this case, zero) for the period during which she was unemployed.
Hence, she will be entitled to $6,000 in back pay.
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Several important facts about employment discrimination litigation followed from this observation. First, back pay awards under the pre-1991 Civil Rights Act were usually small, and
were positively related to a plaintiff's wage. A prevailing plaintiff who had been earning $5 per hour could expect to receive only $10,000 in back pay damages if discrimination caused her to be unemployed for a year after losing her job (as a result of discrimination). Even a very highly-paid employee could not expect to earn much more than $150,000 under similar circumstances.
Second, as our examples just indicated, the size of her back pay award depends on the length of time that the plaintiff was unemployed. Since the duration of unemployment spells tends to be longer in recessions-when the unemployment rate is high-and shorter during periods of economic prosperity, it follows that average awards were more generous in slumps than during booms. This in turn suggests that plaintiffs should have been more willing to bring employment discrimination cases during recessions: the rewards for doing so were larger than when the economy was robust, while the costs were presumably the same.
Furthermore, if plaintiffs brought cases during recessions that they would not otherwise have brought, these recession-induced cases should have had a lower probability of plaintiff victory than those brought during booms. Suppose the risk-neutral plaintiff knows she will receive a back pay award of $10,000 if she prevails. Given costs of $1,000, she will only bring suit if the probability of victory is greater than 10%. But if the award size increases to $20,000, the plaintiff only requires a probability of victory of 0.05. By raising damages conditional on victory, a recession induces some low-probability plaintiffs-who would not otherwise have found it worthwhile to file suit-to come forward and do so. Hence, the average win rate should fall during recessions, as the mix of cases shifts to include those with lower win rates.
Our back pay-driven model yielded at least three empirically testable predictions:
(1) the size of awards to prevailing plaintiffs should be larger for cases filed when the unemployment rate is high than for those filed when it is low;
(2) the number of suits filed should rise during recessions and fall when the unemployment rate is low; and (3) the plaintiff win rate in tried cases should fall during recessions and rise when the economy is prosperous.
Using data obtained from the Administrative Office of the US Courts (AO) and supplemented by our own data collection, we were able to confirm all three of these predictions, and to reject various other alternative explanations for our findings, as summarized in Table 2 . 2 The legislation modified many aspects of federal employment discrimination law, but the most important aspects are summarized in Table   3 and discussed briefly here.
The most significant changes wrought by the 1991 Civil Rights Act were designed to provide greater equity for sex and other non-race discrimination plaintiffs, who were considered to be at a disadvantage because they were not able to utilize § 1981. Thus, for so-called "ineligible cases," the 1991 Civil Rights Act expanded the realm of potential damages beyond back pay to include compensatory damages (e.g., for psychological distress, therapy expenses, medical bills) and punitive damages in cases of intentional discrimination (limited, however, by the size of the defendant firm). 3 This had the effect of turning disparate treatment employment discrimination cases into suits at law, rather than equitable actions (Back pay had been considered an equitable, rather than a legal, remedy.) As a result, the 7 th Amendment's right to a jury trial in civil cases meant that Congress was forced to confer the right to jury trials at the same time it expanded damages. "Forced" may be the wrong verb, since the right to a jury trial was generally viewed with enthusiasm by plaintiff advocacy and Civil Rights groups, as we discuss below. 4 Together, these changes meant that non-race discrimination plaintiffs were eligible for substantially higher awards than previously. Moreover, what was once the only monetary remedy-back pay-became just one part of a much larger array of potential damages that non-race discrimination plaintiffs were allowed to collect for the first time. Since there is unlikely to be a strong link between the size of non-back pay awards (e.g., for emotional distress) and the business cycle, we might expect to see that the volume and win rate in employment discrimination cases would be less sensitive to the state of the economy after the 1991 Act.
The Americans With Disabilities Act
The 1991 Civil Rights Act (CRA) was not the only important piece of employment discrimination passed by Congress in the early 1990s. Passed a year earlier than the CRA, the Americans with Disabilities Act's employment provisions became effective six months after the 1991 CRA went into effect. A far-ranging piece of legislation, the ADA extended beyond employment to testing, architectural design, and many other areas of life. We focus on the employment provisions in Title I, whose effective date for firms with 25 or more employees was July 26, 1992. Those with 15-25 employees were given an additional 2 years before the Act was extended to cover them.
The ADA created two distinct causes of action for covered employees: first, it gave workers the right to be free of discrimination because of their disability, just as Title VII gave them the right to be free of discrimination because of their race or sex. Remedies were essentially the same as those under the post-1991 CRA Title VII.
5
In addition, however, the ADA created an affirmative duty for employers to make "reasonable accommodations" to the needs of "qualified" employees with disabilities, defined as someone who has the "requisite skill, experience and education requirements of the employment position, and who, with or without reasonable accommodation, can perform essential functions of such position." §101(8). Hence, under the ADA, qualified disabled employees can require employers to make buildings more accessible (e.g., installing ramps instead of stairs), to modify work schedules (e.g., allowing part-time work), to install special equipment (e.g., specialized
computer screens with larger type), to grant them more time to complete examinations or other performance evaluations, and so on.
In sum, both the ADA and the 1991 Civil Rights Act gave plaintiffs' expanded opportunities to seek remedies beyond back pay. For plaintiffs with disabilities, the reasonable accommodations requirement meant that they could for the first time force their employers to alter working conditions in a way that would allow them to keep their jobs. The 1991 Civil
Rights Act granted some plaintiffs the right to compensatory and punitive damages that were previously unavailable to them.
Cutting in the other direction, we note that the Supreme Court held in 1992 that payments received in settlement of a backpay claim under Title VII were not excludable from the recipient's gross income under §104(a)(2) of the Internal Revenue Code, which allows for exclusion of "damages received on account of personal injuries." (United States v. Burke). This of course reduced the after-tax amount of Title VII damages, at least in those circuits that did not already follow this rule. It thus cuts in the opposite direction from the other changes discussed above that increased the size of expected awards to plaintiffs.
The net consequences of these developments are spelled out more fully, and tested against the existing evidence, below.
C. Data and Sample Partition Issues
Below we present data from the Administrative Office of the U.S. Courts (AO), which records all "Employment Civil Rights" cases filed in Federal district courts. The AO began tracking employment discrimination cases filed after January, 1969. Our previous dataset ended in June, 1989 , but the data now extend through September, 1997. (We constructed a quarterly time series by simply counting the number of cases filed in each 3-month period starting on Jan In what follows, we use the number of "Federal Question" employment discrimination suits filed per calendar quarter as the measure of the employment discrimination caseload. (This measure excludes all suits in which the Federal government is either the plaintiff or the defendant. We omitted Federal-plaintiff suits because of a concern that government-litigated cases are likely to be different from garden-variety employment discrimination suits. Presumably the former have larger stakes, involve more complicated legal and factual issues and more timeconsuming preparation, and focus on different subjects. We omitted cases in which the Federal government was a defendant because our previous research revealed that many of these are due process cases, with different procedures and remedies from those available to Title VII, ADA or § 1981 plaintiffs.) Since the dataset and its limitations have already been described at considerable length in our previous papers, we do not repeat that material here.
Our method for assessing the effects of the civil rights legislation of the early 1990s on the volume of suits filed or other aspects of litigation is quite simple. If these laws did have a significant effect on the volume of litigation (or its relationship to the business cycle or to the passage of time), we would expect to see a break or turning point in the time series at roughly the time that the legislation went into effect. Our strategy, then, is to divide the period from 1969 and 1997 into two parts-one before and one after the new laws went into effect-and look for differences.
Since the laws did not go into effect at the same time, however, we have to decide the appropriate point at which to partition the sample. This section presents several different pieces of evidence on the effects of the early 1990s legislation. We examine a proxy for changes in the composition of the federal employment discrimination caseload after 1992, changes in the relationship between unemployment rates and the volume and outcomes of litigation, and changes in the size distribution of awards to prevailing plaintiffs. Almost all of this evidence is consistent with our argument about the importance of the 1991 Civil Rights Act and the ADA, but there are qualifications and uncertainties that are unresolvable with the existing data.
A. Caseload Composition: A Shift in Favor of "New" Areas of Law
The simplest test for the effects of the new legislation would be to look at the growth in litigation by the type of discrimination alleged. For example, if much of the increase in litigation came from Age Discrimination cases, whose rules were not altered by the new laws, it would be difficult to attribute the observed growth to the statutes. By contrast, if we saw tremendous growth in claims alleging disability or sex discrimination, we would have a stronger case that the legislation of the early 1990's was responsible. Indeed, since disability discrimination claims were essentially not cognizable before 1992, any increase in disability claims must be due to the ADA, at least as a "but-for" cause.
Unfortunately, however, the AO data do not permit one to disaggregate "Employment Civil
Rights" cases by the type of discrimination (age, sex, disability, race, etc.) being alleged. Hence, no direct test along these lines is possible. Instead, we have to rely on charges of discrimination filed with the EEOC. Except for cases raising only a § 1981 or Equal Pay Act claim, all employment discrimination cases that wind up in federal district court must first have been processed through the EEOC. 7 Unlike the Administrative Office of the US Courts, the EEOC does keep track of the type of discrimination alleged by the charging party, and these data thus provide a window on the composition of filed cases, even though historically only 10 percent of EEOC charges have gone on to generate a federal district court filing. (These data are naturally subject to sample selection problems, since the process by which a charge becomes a filed case is assuredly not random; hence, the picture derived from aggregate charge data at the EEOC may not accurately reflect the selected subset of claims that then go on to become filed cases in federal district courts. Although our earlier work did not find any evidence of such selection, the ability to test for these problems is limited.) Table 4 examines charges of discrimination with the EEOC for a number of different categories of employment discrimination claims. While we have noted that the overall caseload has risen despite the steadily dropping unemployment rate of the 1990s, Table 4 reveals that race and age discrimination charges filed with the EEOC actually experienced a decline in over the period from 1991 to 1996. Since the legislation offered little or no encouragement to these kinds of claims, these results are more in keeping with our earlier work which would have suggested that the booming economy would lead to a decline in the absolute numbers of cases. Conversely, sex discrimination charges grew by 31.2 percent, again consistent with the positive incentives created by the 1991 CRA. Finally, disability discrimination charges, which became legally cognizable for the first time in the 1990s, grew from a small number to 18,000 in 1996-a figure higher than the number of age discrimination cases and about 75 percent of the number of sex discrimination cases.
In conclusion, the large growth in federal district court filings of employment discrimination cases is substantially higher than the growth in discrimination complaints filed with the EEOC.
Race and age discrimination charges filed with the EEOC were declining modestly in the early 1990s, while sex discrimination and disability charges with the EEOC were growing briskly.
Still, the increase in the total number of federal court cases and federal court trials was far greater than the increase in the EEOC filings. The desire to get before a jury for the first time and to collect compensatory and punitive damages might explain the greater federal litigation concerning sex discrimination complaints since these options only became available with the CRA of 1991. But this option was always available in race cases (because of section 1981) and age cases.
B. Weakened Business Cycle Sensitivity
The Volume of Litigation
As suggested earlier, both the ADA and the 1991 Civil Rights Act reduced the importance of back pay damages, albeit in different ways. The CRA expanded monetary remedies for a class of cases (predominantly allegations of sex discrimination) that had previously been eligible to collect only back pay damages. After 1991, sex discrimination plaintiffs could get punitive and compensatory damages, and could take their cases to a jury, rather than a generally lesssympathetic judge. The ADA's "reasonable accommodations" requirement meant that disabled plaintiffs could force employers to change the organization of the workplace to make it more conducive to their continued employment. This, too, reduced the importance of backpay damages in a plaintiff's assessment of the remedies available under employment discrimination laws.
By increasing the possible benefits available to plaintiffs, both statutes should increase the volume of litigation, at least in the short run, simply because some plaintiffs who would not have found it desirable to sue under the old rules would look at the enhanced damages under the new regime and conclude that litigation was worthwhile. Of course, the ADA also created a whole new cause of action that was not cognizable before its passage, and this alone should lead to an expansion of litigation.
Moreover, both statutes should attenuate the relationship between the business cycle and the volume and outcomes of employment discrimination litigation. As back pay becomes less important in the total package of damages available to plaintiffs, the link between plaintiffs'
decisions and the unemployment rate should grow correspondingly weaker. When back pay was all a plaintiff could get, business cycle-induced changes in the amount of back pay should have mattered much more than they do under today's rules. 8 In short, we would expect both statutes to generate more litigation and to diminish the importance of business cycle effects on the number of suits filed.
Tables 5 and 6 test these predictions by presenting some summary statistics and regression results for a simple model in which the volume of suits filed in quarter t depends on the number of quarters that have elapsed since Jan. 1, 1969 (as well as its square), and the unemployment rate in quarters t-1 and t-2. This was our standard model developed for the 1969-1989 data, and as evidenced by Figure 1 , it fit the data for that period extremely well. Table 6 Unfortunately, however, there is a technical problem with interpreting these results as evidence in support of our story about the effects of the legislative interventions in the early 1990s. Because unemployment followed an almost steady downward path between 1991 and 1997, the regression has a hard time accurately assigning responsibility for the rising number of suits during this period to either the time trend or the unemployment rate-the two factors are statistically almost indistinguishable, a classic multicollinearity problem. 9 Put another way, the observed increase in the correlation between unemployment rates and the Time Trend for the post-1992 data will by itself tend to produce large standard errors and statistically insignificant unemployment coefficient estimates for this period. This is precisely the same result we would predict on the basis of our story about the legislative interventions of the early 1990s. If business cycle effects on the volume of suits necessarily appear weaker after 1992, regardless of whether they actually are, it is hard to use this evidence in support of our explanation about the effects of the CRA and ADA.
Litigation Outcomes-Settlement and Win Rates Over the Business Cycle a. Why Should The Business Cycle Influence the Win Rate?
The back pay mechanism linking the volume of litigation with the business cycle is simple:
assuming that the costs of litigation are relatively invariant, an increase in plaintiffs' damages makes them more likely to pursue litigation, and higher unemployment rates cause longer durations of unemployment and larger awards to prevailing plaintiffs. The link between unemployment rates and the outcomes of litigation follows almost directly from this observation.
When plaintiffs expect to receive higher damages if they win, they are willing to bring cases that have a lower probability of winning. For example, suppose a lawsuit costs $2,000 to bring, and the plaintiff will recover $20,000 in damages if she prevails. Then if she is risk-neutral, she will want to bring any suit whose chance of success is greater than 10 percent, since any such suit will have a positive net expected value. Now suppose that because of a recession, the plaintiff's damages if she prevails rise from $20,000 to $30,000. The plaintiff now requires only a 6.66 percent chance of success in order to make filing suit economically worthwhile. The additional cases brought forth by a rise in the unemployment rate should therefore have lower plaintiff win rates, and the average win rate for all cases filed during recessions should thus be lower than for cases filed when the unemployment rate is low. This link between the business cycle and the plaintiff win rate is not merely hypothetical. In earlier work, we demonstrated that, at least for the period before 1989, an increase in the unemployment rate did in fact call-forth cases with lower plaintiff win rates (Siegelman & Donohue (1995) .) As summarized in Table 1 , we found that an increase in unemployment from one standard deviation below to one standard deviation above its mean generated a fall in the plaintiff win rate of about 1 percent (0.6 percentage points). The marginal cases brought forth by the increase in the unemployment rate had a win rate that was about 21 percent (4.5 percentage points) lower than the average for the baseline cases.
The connection between the business cycle and the adjudication rate-the rate at which filed cases go to trial rather than settling-is somewhat more complex and less intuitive. 10 Again, however, our earlier work demonstrated that in the period before 1989, the rate at which filed cases settle rather than going to trial did indeed increase during recessions, exactly as predicted by at least some models of settlement and litigation.
In sum, there is strong evidence that the business cycle influenced the outcomes of employment discrimination for cases filed before 1989. As we discussed earlier, the legislation of the early 1990s diluted the importance of back pay, and we would therefore predict that the effect of business cycles on litigation outcomes should be weaker after 1992 than it was before.
b. Empirical Evidence Table 7 provides some evidence on what happened to the business cycle effects on outcomes of employment discrimination in the 1990s. In the period before 1992, a 1 percentage point increase in the unemployment rate raised the settlement rate by about 4 percent and lowered the plaintiff win rate by about one-tenth that amount, with both magnitudes statistically significant. After 1991, however, the business cycle relationships essentially vanish. Neither the win rate nor the settlement rate appear to be influenced by the unemployment rate at all: both coefficients change sign (a recession now appears to raise the plaintiff win rate!), but neither effect is statistically significant at even modest levels.
This evidence is entirely consistent with our theory. Unfortunately, however, the same problems discussed earlier with respect to the volume of litigation are present here as well. The sharply lower variance in detrended unemployment rates during the post-1992 period means that the regression has lower power to detect any business cycle effects that do exist. Moreover, the shortened sample after 1992 exacerbates these problems. Hence, we might expect to see weaker business cycle effects regardless of the effect of the early 1990s legislation, merely as a result of reduced statistical precision in the estimates.
C. Award Sizes
The Administrative Office data contain a measure of the amount of damages awarded to prevailing plaintiffs, so some of our predictions about the effects of the early 1990s legislation on award sizes can be tested directly.
11
Our analysis of the early 1990s legislation leads us to predict that smaller awards should fall as a proportion of the total, while larger awards should increase. The logic here is simple.
Smaller awards are mostly back pay. But the import of both the CRA and the ADA is that more plaintiffs are eligible for awards beyond back pay, so we would expect the fraction of all awards that are 'small' to be declining. Larger awards will tend to include punitive and compensatory damages, and their share of all awards should increase under the new laws.
One might argue that the number of small award cases should fall absolutely, not just as a proportion of the total. After all, the economy has been increasingly healthy in the post-1992 period, and the declining unemployment rate should generate smaller back pay awards to prevailing plaintiffs. However, there are two reasons to be cautious here. First, despite the steady improvement in unemployment since 1992, the average post-1992 unemployment rate was only 0.5 percentage points lower than the average for the previous period. Moreover, non-random settlement may mean that smaller-award cases are not equally likely to settle. Awards under $25,000 comprised almost half (48.2%) of all awards to prevailing plaintiffs before 1992, while these small awards were only 39.9% of all awards in the subsequent period.
The table also reveals that overall, more prevailing plaintiffs were getting larger awards: the larger the top award size, the more rapid the growth rate in average award size (in the last column). For example, the average award among those plaintiffs receiving less than $25,000 grew by only 2.2 percent in real terms, while the average award for those plaintiffs receiving less than $500,000 rose by more than 38 percent. (Awards between $1 million and $9.998 million are more likely to be multiple-plaintiff cases. Since we have no way of controlling for the number of plaintiffs in any given case, or to track changes in the number of plaintiffs per case over time, it is safest to focus on awards of less than $1 million.) And although it was still surprisingly small, the median award among awards less than $1 million also rose substantially after 1992: half of all awards before 1992 were smaller than $20,800, while the post-'92 median was $32,700, an increase of more than 57 percent.
D. California Filings
In many states, employment discrimination plaintiffs have a choice of filing a claim in state court under a state anti-discrimination statute or in federal court under Title VII. For some time, California employment discrimination law has offered plaintiffs expanded remedies (beyond backpay), coverage for disability discrimination, and the right to a jury trial. Even after the passage of the 1991 CRA, plaintiffs in California could have litigated the same causes of action and obtained the same or better damages and remedies by suing under state law. 12 Hence, if the 1991 CRA were driving the growth in litigation, we might expect to see little or no increase in federal district court filings in California, since the legislation provided California plaintiffs with nothing more than they could have already obtained in state court. Figure 2 plots the growth of federal district court filings in California and in the rest of the country. Contrary to our predictions, federal district court filings in California track those in the rest of the country very closely, even though the 1991 CRA did not provide any additional advantages for California plaintiffs. This may suggest that the allure of federal court is substantial for California plaintiffs even though on many dimensions, state employment discrimination law is more favorable than federal law.
IV. What Does It All Mean?
So there are a lot more suits than there used to be, awards to prevailing plaintiffs are up, at least in the larger size categories, and the business cycle no longer seems to have much of an effect on any aspect of employment discrimination litigation. So what? Are these more than just a set of technical findings or economist's curiosa? Here, we attempt some partial and tentative answers.
Like any other social phenomenon, Title VII was a product of its time. It was largely designed to address a particular problem-the inability of African-Americans to break into many jobs in many regions of the country because many employers simply refused to hire (or even to consider) them. That Title VII also addressed discrimination in firing and promotion, as well as discrimination on the basis of national origin, religion and (especially) sex is largely a result of political maneuvering and luck. The legislative history of the employment provisions of the 1964
Civil Rights Act makes it very clear that, in the minds of both its supporters and opponents, the chief "problem" against which it was directed was exclusion on the basis of race at the hiring stage. Other types of discrimination (e.g., on the basis of sex) were either not taken seriously or, in the case of firing, were not a serious problem because there were essentially no blacks in jobs other than at the lowest echelons of the employment structure.
While the evidence we present in this paper is limited in scope, it seems almost axiomatic that the civil rights legislation of the 1990s is a product of its time-our time-no less than its predecessor was. In this section, we succumb to the temptation to go beyond what the evidence clearly demonstrates and speculate about the meaning of employment discrimination law at the start of the new millennium. What, then, might our new employment discrimination law(s) say about us?
A. The Decline of Back Pay, and the Increasing Role of Juries in Deciding Cases and
Setting Damages
In fashioning remedies for victims of employment discrimination, the drafters of Title VII faced a serious concern. The 7 th Amendment gives either party the right to a jury trial in a civil case. Civil rights supporters were thus worried that defendants would elect a jury and-given the substantial opposition to civil rights (especially among Southern whites) and the underrepresentation of blacks on jury panels-would be able to escape any liability for their discriminatory behavior. The compromise that was reached was to limit damages to backpay:
since this was considered equitable rather than legal relief, the 7 th Amendment wouldn't come into play, preventing defendants from requesting a jury trial. Greater certainty of punishment was explicitly traded-off against lower monetary awards.
The text of the 1991 Civil Rights Act, and the behavior of the employment discrimination caseload in the 1990s, suggest that the problem of racist white juries refusing to sanction discriminatory employers no longer seems to be a serious concern. In fact, it is often employment discrimination plaintiffs who want a jury trial today, and Civil Rights groups such as the NAACP were strong supporters of the 1991 Civil Rights Act. Admittedly, many of the reasons had nothing to do with jury trials. It seems clear, however, that if the NAACP thought plaintiffs would be seriously disadvantaged by jury trials, they would have made this an issue. All this suggests that the anti-discrimination principle is more widely accepted than it used to be (a proposition for which there is abundant evidence from other sources), and that even Civil Rights groups recognize this fact.
B. The Decline of "Pure" Wage Discrimination and the Rise of New Damages
Thirty-five years ago, the paradigmatic case of employment discrimination was an employer's outright refusal to hire someone because of his or her race. Title VII recognized a simple remedy for this problem-the victim of discrimination was entitled to receive backpay damages equal to the difference between what she would have earned in the job she did not get, less the amount she actually earned (or could reasonably have earned) over the relevant time period. In a world where many firms-perhaps a majority-discriminated, a worker who was turned down by one firm would often have found it difficult to land an alternative job, since other employers were engaging in the same discriminatory practices as the firm that rejected her in the first instance.
Other things equal, therefore, the more pervasive is discrimination, the larger backpay damages will be, since victims of discrimination will have a more difficult time mitigating damages on their own via the market when discrimination is widespread. Conversely, as the share of discriminators among all employers declines, the monetary cost to those job applicants who do experience discrimination should fall: when an applicant who is rejected by firm 1 because of her race can walk across the street to firm 2 and be hired immediately, firm 1's behavior imposes essentially no monetary cost on the applicant.
In Gary Becker's (1956) animus-based theory of discrimination, the amount of economic discrimination (measured as the wage difference between equally productive black and white workers) is set by the tastes of the least discriminatory employer. If there are any employers who do not have a discriminatory premium, there will be zero economic discrimination in the long run, since in equilibrium, all black workers will be able to work for these employers with no wage penalty at all. Becker's model predicts perfect segregation, but no loss in wages to black workers, and since it assumes away any dignitary harms to blacks, all the costs of discrimination are borne by the discriminators in equilibrium.
Becker's key conclusion-that in the long run discrimination is costless-rests on a crucial assumption that there are no dignitary or psychological harms (or search costs) borne by its victims. Rather than assuming them away, it seems more plausible to imagine that such costs will likely be felt even in a segregated Beckerian equilibrium, when a victim of discrimination suffers no loss in earnings. Consider the case of discrimination by taxicab drivers, for example.
A recent study in Washington DC study revealed that blacks had to wait about 5.7 minutes to get a taxi to stop for them, while it took whites 4.5 minutes. (The study is unpublished, but the results are presented and critiqued in Siegelman (1999) .) If we make the mistake of treating this as a purely monetary harm, we might value the 72 seconds of lost time at $12.50 per hour, roughly the average wage. In that case, the monetary "cost" is a modest $0.25. But the psychological harms are quite likely to be substantially greater than this. The problem is not that certain persons can't get a cab at all, or have to wait for hours to get one. Rather, the harms seem to be much more connected to the loss of dignity that occurs when one is passed-over by a cab driver solely because of one's race.
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As the distinguished sociologist Orlando Patterson (1997) suggests, dignitary harms can increase-even as the amount of racism falls and the rate of integration rises-for 2 reasons. First, as blacks encounter whites more frequently, their possible exposure to discriminatory behavior will rise, even as the proportion of interactions that are discriminatory goes down. Second, members of traditionally disadvantaged groups now have an expectation of better treatment than they would have had 40 years ago. When these higher expectations are not met, persons affected by discrimination may experience psychological costs that would not have been felt at a time when discrimination was simply "the way things were."
Returning to the employment context, if-as seems reasonable-the costs of discrimination are increasingly lost utility and dignitary harms, rather than lost income or earnings (Neal & Johnson (1998) What should we make of this? On the one hand, it is a tribute to the power of the traditional civil rights model that it has been so widely adopted by other groups (women, the disabled, gays and lesbians, the elderly). It is difficult to be against civil rights for everyone. But the widespread adoption of civil rights rhetoric and civil rights remedies could come at a serious cost if it causes us to lose sight of the uniquely perfidious history of discrimination against African-Americans. Damages 1 percentage-point 8in unemployment rate -> 8 damages to prevailing pltfs by $2,000 -$3,000. Flanagan (1987) found identical effects using better-quality data on back pay damages under NLRA.
Volume of Suits
Counter-cyclical (8 during recessions). Each 1% 8 in unemployment rate 8 number of suits filed by about 150 per quarter after lag of 3-6 months. Plaintiffs bring more suits when damages are higher.
Plaintiff Win Rate
Increases for cases filed during booms, falls during recessions Plaintiffs willing to bring lower-probability suits when awards, conditional on winning, are higher.
Settlement Rate
Increases for cases filed in slumps, falls during booms. Weaker cases brought during slumps tend disproportionately to settle, as predicted by, e.g., the Priest/Klein (1984) model.
Composition of Suits
Did not change over the business cycle, either by basis of discrimination (race, sex, etc.) or by type of discrimination (hiring, firing, etc.) Suits Against US Gov' t Increased during recessions (counter-cyclical), as did suits against pvt. defendants. But US gov't doesn't lay people off in recessions, so we are not observing a layoff effect
Lags
Lag between changes in unemployment and suit filing too short to be explained by layoffs. It takes at least 6 months to get through the EEOC, so if upturn in unemployment rate causes increase in filings with a lag of, e.g., 3 months, it can not be true that the effect is due to increased number of firings.
Discrimination
May rise during recessions, but suggests plaintiff win rates should also increase at such times, rather than falling. number following the minus means a lag of one or two quarters-that is, the unemployment rate in the quarter previous to the one in which the number of suits filed is being measured. 
